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(4) WHIPPOORWILL ASSOCIATES, INC.
H Martine Avenue, 8th Floor

White Plains, New York 10606

(a) Maximum Potential Percentage of ACG's Common Stock: 16.4-17.1%p
(b) State of incorporation: Delaware
(c) Telephone: 914-683-1002
(d) Facsimile: 914-683-1242
(e) Contact person: David Strumwasser
(1) Principal Business: Investment Advisor
(g) Each FCC regulated CMRS business in which Whippoorwill Associates, Inc. holds,

directly or indirectly, 5% or more of the stock, warrants, options or debt securities:

None

(4a) Attributable Interest Holders in Whippoorwill Associates, Inc.

Shelley F. Greenhaus
11 Martine Avenue, 8th Floor
White Plains, New York 10606

(a) Citizenship: United States
(b) Telephone: 914-683-1002
(c) Facsimile: 914-683-1242
(d) Principal Business: Money Management Services
(e) Each FCC regulated CMRS business in which Shelley F. Greenhaus holds, directly or

indirectly, 5% or more of the stock, warrants, options or debt securities:

None

23 Both Whippoorwill Associates, Inc. and Whippoorwill Partners, L.P. own an
interest in ACG as a General Partner and/or Fund Manager ofnumerous investment funds and
accounts which will be the owners ofrecord of ACG's Common Stock but which do not
individually hold an attributable interest in ACG. The percentage listed represents Whippoorwill
Associates, Inc. 's and Whippoorwill Partners, L.P. 's combined, maximum potential attributable
percentage of ACG's common stock using the FCC atTribution multiplier.
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Shelby S. Werner
11 Martine Avenue, 8th Floor
White Plains, New York 10606

(a) Citizenship: United States
(b) Telephone: 914-683-1002
(c) Facsimile: 914-683-1242
(d) Principal Business: Money Management Services
(e) Each FCC regulated CMRS business in which Shelby S. Werner holds, directly or

indirectly, 5% or more of the stock, warrants, options or debt securities:

None

Pamela M. Lawrence
11 Martine Avenue, 8th Floor
White Plains, New York 10606

(a) Citizenship: United States
(b) Telephone: 914-683-1002
(c) Facsimile: 914-683-1242
(d) Principal Business: Money Management Services
(e) Each FCC regulated CMRS business in which Pamela M. Lawrence holds, directly or

indirectly, 5% or more of the stock, warrants, options or debt securities:

None

David A. Strumwasser
11 Martine Avenue, 8th Floor
White Plains, New York 10606

(a) Citizenship: United States
(b) Telephone: 914-683-1002
(c) Facsimile: 914-683-1242
(d) Principal Business: Money Management Services
(e) Each FCC regulated CMRS business in which David A. Strumwasser holds, directly or

indirectly, 5% or more of the stock, warrants, options or debt securities:

None
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5. WHIPPOORWILL PARTNERS, L.P.
11 Martine Avenue, 8th Floor

White Plains, New York 10606

(a) Maximum Potential Percentage of ACG's Common Stock: 16.4-17.1 %24

(b) State of incorporation: Delaware
(c) Telephone: 914-683-1002
(d) Facsimile: 914-683-1242
(e) Contact person: David Strumwasser
(f) Principal Business: Investment
(g) Each FCC regulated CMRS business in which Whippoorwill Partners, L.P. holds,

directly or indirectly, 5% or more of the stock, warrants, options or debt securities:

None

(Sa) Attributable Interest Holders in Whippoorwill Partners, L.P.

Greenhaus Children's Trust
11 Martine Avenue, 8th Floor
White Plains, New York 10606

(a) State of Creation: New York
(h) Telephone: 914-683-1002
(e) Facsimile: 914-683-1242
(d) Principal Business: Family Trust
(e) Each FCC regulated CMRS business in which the Greenhaus Children's Trust holds,

directly or indirectly, 5% or more of the stock, warrants, options or debt securities:

None

Shelley F. Greenhaus
11 Martine Avenue, 8th Floor

24 Both Whippoorwill Associates, Inc. and Whippoorwill Partners, L.P. own an
interest in ACG as a General Partner and/or Fund Manager of numerous investment funds and
accounts which will be the owners of record of ACG's Common Stock but which do not
individually hold an attributable interest in ACG. The percentage listed represents Whippoorwill
Associates, Inc.' s and Whippoorwill Partners, L.P.' s combined, maximum potential attributable
percentage of ACG's common stock using the FCC atrribution multiplier.
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White Plains, New York 10606

(a) Citizenship: United States
(b) Telephone: 914-683-1002
(c) Facsimile: 914-683-1242
(d) Principal Business: Money Management Services
(e) Each FCC regulated CMRS business in which Shelley F. Greenhaus holds, directly or

indirectly, 5% or more of the stock, warrants, options or debt securities:

None

Shelby S. Werner
11 Martine Avenue, 8th Floor
White Plains, New York 10606

(a) Citizenship: United States
(b) Telephone: 914-683-1002
(c) Facsimile: 914-683-1242
(d) Principal Business: Money Management Services
(e) Each FCC regulated CMRS business in which Shelby S. Werner holds, directly or

indirectly, 5% or more of the stock, warrants, options or debt securities:

None

Pamela M. Lawrence
11 Martine Avenue, 8th Floor
White Plains, New York 10606

(a) Citizenship: United States
(b) Telephone: 914-683-1002
(c) Facsimile: 914-683-1242
(d) Principal Business: Money Management Services
(e) Each FCC regulated CMRS business in which Pamela M. Lawrence holds, directly or

indirectly, 5% or more ofthe stock, warrants, options or debt securities:

None
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David A. Strumwasser
11 Martine Avenue, 8th Floor
White Plains, New York 10606

(a) Citizenship: United States
(b) Telephone: 914-683-1002
(c) Facsimile: 914-683-1242
(d) Principal Business: Money Management Services
(e) Each FCC regulated CMRS business in which David A. Strumwasser holds, directly or

indirectly, 5% or more of the stock, warrants, options or debt securities:

None
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i) "Disqualified Holder- shall mean any
holder of .hares of stock of the Corporation
whose holding of .uch stock, either individual­
ly or when ~ak.n together with the holding of
Ahares of IiJtock of the COrporation by any other
holders, ba8 resulted or may result, in the
judgment of the Board, in the 10•• of, or the
failure to secure the reinstatement of, any
license or franchise from any governmental
agency held by the Corporation or any of its
subsidiaries to conduct any portion of the
busine.. of the COrporation or any of it. sub­
sidiaries.

il) RFair Market Value P of a share of the
Corporation'. Btock of any class or series
shall mean the average Closing Price for such a
Ahare for each of the 4S most recent dayS 00
which shares of stock of such cla88 or series
shall have been traded preceding the day on
Which notice of redemption shall De given pur­
suant to paragraph (dl of this Article Twelfth;
proyi4ld, however, that if ahues of stock of
such cla.. or series are not traded on any
securities exchange or in the over-the-counter
market, "Fair Market Value" shall be determined
by the Board in good faith. RClosing Price u on
any day means the reported closing sales price
or, in case no such 8ale takes place, the aver­
age of the reported closing bid and asked pric­
ea on the principal United States securities
exchange registered under the Securities Ex­
change Act of 1934 on which such stock is list­
ed, or, if Auch 8tock i8 not listed on any such
exchange, the highest closing sale. price or
bid quotation for such stock on the National
Association of Securities Dealers j Inc. Auto­
mated Quotation System or any system then in
use, or if no such prices or quotations are
available, the fair market value on the day in
question as determined by the Board in good
faith.

iii) -Redemption DateR shall mean the
date fixed by the Board for the redemption of
any sbares of stock of the Corporation pursuant
to this Article Twelfth.
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iv) -Redemption Securities" shall mean
any debt or equity securities of the corpora­
tion, any of its eub.id1aries or any other
corporation, or any cOmbination thereof, having
such terms and conditions as shall be approved
by the Board and which. together with any cash
to be paid a8 part of the redemption prioe, in
the opinion of any nationally recOgnized in­
vestment banking firm selected by the Board
(which may be a firm which provides other in­
vestment banking, brokerage or other .ervices
to the Corporation), have a value, at the time
notice of redemption 1s given pursuant to para­
graph (d) of this Article Twelfth, at least
equal to the price required to be paid pursuant
to paragraph (a) of this Article Twelfth (as­
.uming, in the case of Redemption Securities to
be publicly traded, such Redemption Securities
were fully distributed and subject only to
normal trading activity) . n

SECOND I That thereafter a meeting of the
.tockbolders of the Corporation was duly called and held
on December 23, 199', upon notice in accordance with Sec­
tion 222 of the General Corporation Law of the State of
Delaware at which meeting the nece8sary number of shares
as required by statute were voted in favor of the amend­
ments.

THIRD: That said amendments were duly adopted
in .ccordance with the provisions of Section 242 of the
General Corporation Law of the State of Delaware.
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USA KOBXtaB ce»amN:I01IJ'XORS KOt.DXW8 1 :me •

Pur.~~ to ••oeion 151 of the Q~.ral

Co~~ae1oc Law of the Itate of Delaware

The undersigned DOES HBREBY CERTIFY that the
following resolution was duly adopted by the Board of
Director.. (the "Board of Directors ll ) of USA Mobile Commu­
nications Holdings, Inc., a DelawAre corporation (herein­
after called the uCOrporation"), DY unanimous written
consent (duly executed by all directors and filed with
the minute. of proceedings, of the Board) all in accor­
danoe with Section 141(£) of the Delaware General Corpo­
ration Law:

RBSOLVBD: That pursuant to the authority ex­
pressly granted to and ve.ted in the Board or Directors
by the Reseated Certificate of Incorporation of the
COrporation ("Certificl.te of Inco:porat1on tl

), the Board
or Direccors authorizes the creation of the ·Series A
Preferred Stock" of the COX'pOration (the ·Series A Pre­
ferred Stock-) upon the terme and conditions set forth in
Annex A to the8e resolutions an~ hereby fix.. the deoig­
nacion, number of shares, voting powerliJ and the other
powers, preferences and relative, participating, optional
or other epec!al rights, and the qualifications, limita­
eione and restrictions thereof as Bet forth in Annex A.

The under8igned doe. hereby further certify
that set forth below i8 a true and correct oopy of said
Annex A, as adopted by the Board:

). . Designatigp 'n" Amount. There shall be a
series of Preferred Stock of the Corporation designated
"Serie. A Preferred stock~, and the number of shares
constituting such series shall be 31.874, each such share
having a par value of $.01. Such series is referred to
herein as the "Series A Preferred Stock."

00IP1U.OI~lS11
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2. IUyidenda. Except as specifically provid-
ed herein, the holders of the series A Preferred Stock
.hall not be entitled to receive any di.tribUtiot18,.
whether in cash, property or securiti.s of the Corpora­
tion, and Whether bY dividend, liquidating diatribut.1.on
or otherwiee.

3. hDJ.. The Series A Preferred Stock shall
not expire without further action by the Corporation.

4 • Liquidation PAcferange. Upon any liquida­
tion, dissolution or winding up of the COrporation,
whether voluntary or involuntary, the holders of the
Series A Preferred Stock shall De entitled, before any
distribution or payment is made upon any common stock,
$ . 01 par value, of the Corporation ('I Common Stock"), to
be paid an amount. equal to $70 per share of such lJtock,
and no more, before any amount shall be paid to the
holders of any Common Stook of the Co~oration. In the
event that the assete of the Corporation are insufficient
to permit full payment to the bolders of the Seriee A
Preferred Stock as herein provided, then the asset. ahall
be distributed pro rata to the holders of the Series A
Preferred Stock. A conaolidation Or marger of the Corpo­
ration with O~ into any other corporatior., or the sale of
all or substantially all of the asset. of the corporation
shall not be deemed a liquidation, dis.olution or winding
up of the COrporation withir. the meaning of this para­
graph 4.

5. Red.emRtion. The Corporation ehal1 have the
~ight, at its option, to redeem all or any portion of the
outstanding Series A Preferred Stock, pro rata among the
holders of the then outstanding Serieli A Preferred Stock,
at the Redemption Price. "R.edemption Prioe" ahall mean,
at any date, an amount equal to 8um of tAl $70 for each
share of the Series A Preferred Stock to be red••med on
such date plus (B) an amount equal to the accretion in
value of $70 from the date of isauance of the preferred
stock, par value $70, of Premiere Page, Inc. ("Premiere
Page Preferred Stock") converted into lJuch Series A Pre­
ferred Stock to the date of such redemption, calCUlated
at the rote of (xl ~5.2St per annUM for periods from the
date of issuance of such Premiere Page Preferred Stock to
January 30, 1995 and (y) lot per annum for periods from
January 3l, 1995 to January 30, 1997. If, tor any rea­
son, any oucetand1ng Series A Preferred Stock lihall not

2
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nave been redeemed by January 30, 1997, the additional
aocretion in value of suc~ seriell A Preferred Stock for
periods from Jan'.1a.ry 31, 1997 through the date of redemp­
tion .hall be calculated at the rate of 15.25% per annum.

6. Vgtioa Bight.. Except a. otherwiee provid­
ed by law, the holders of Seriee A Preferred Stock shall
have one vote per sbare on all matters, voting together
with the holders of the Corporation'. Common Stock.

7. Re.trictiQPM on Tran.fer. No holder of
Series A Preferred Stock shall sell, assign, tran.fer,
pledge, hypothecate or otherwise convey in any manner
wbatloever any Seriee A Preferred Stock except to another
holder of Series A Preferred Stock (and provided such
propolled tran.feree is an individual) without the prior
written con••nt of the Corporation, ~eS8 all Buch
Series A Preferred Stock is first offered for aale to the
COrporation, upon the following terms and conditionsl

(a) The .ell1ng stockholder shall offer
to the Corporation by written notice (th. IISale No­
tice n ) the Seriee A Preferred Stock, which sale
Notice shall etata the name and _ddre•• of the
proposed purcha.er (the -Proposed Transferee"), the
number of shares of Series A Preferred Stook pro­
posed to be sold (the IIOffered Shares"), the pro­
posed purcha.e price (the ·Proposed Price") and
terme and conditions of the proposed sale. For a
period of 30 days after receipt by the Corporation
of the Sale Notice, the Corporation shall have the
option to purchase all or a portion of the Offered
Shares for the Proposed Price and on the s&me terma
and conditions aa are specified in the Sale Notice
hy deliver~g written notice to such Selling Stock­
holder (the "Purchase Notice-).

(b) In the event that the Co~oration
do.. not elect to purchase all of the Offered Shares
(the "Available Shares"), the Belling stockholder

may sell the Available Sbares to the Proposed Trans­
feree for a period of 45 days after the delivery of
the Purchase Notice at a price no les8 than the
Proposed Price and on terms and conditions no more
favorable than those epecified in the Sale Notice;
provided, however, that the Proposed Transferee must
agree to be bound by all the terms and covenants

0019171.01 oGl S1a 3
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contained herein pertaining to the Saria. A Pre­
ferred Stock.

8 . at'tu. gt Asquirad B're'. Share. of
Serie. A Preferred Stock redeemed by the Corporation or
otherwiee acqui~d by the COrporation will be re.tored to
the Itatu. of au~horized but unia.ued .hare. of Preferred
Stock, without d••ignation al to class, and ~y thereaf­
ter be i ••ued, but not .1 shares of Seriel A Preferred
Stock.

9. seyerability of Proyi.~ona. Whenever
pOlaible, each provision hereof .hall ba interpreted in a
manner a. to be effective and valid under applicable law,
but if any provision hereof ia held to be prohibited by
or inva11d under applicable law, such provision shall be
ineffective only to the extent of aueb prob1Dition or
invalidity, without invalidating or otherwi•• 'dver.ely
affecting the remaining provi81on8 hereof. If. court of
competent jurisdiction should determine that a proviaion
hereof would be valid or enforceable if a period of time
were extended or .hortened or a particular percentage
were inerea••d or decrees.d, then such court may make
such change ae .hall be neceBeary to render the provie1on
in question effective and valid under applicable law.

IN WITNESS WHKREOP, USA Mobile Communicaciona
Holding_, Inc. ha_ cau8ed thi. Certificate to be 8igned
by Mark A. Moor.!~~_duly authorized officer of the Corpo­
ration, on this fIl8!""tJay of December, 1994 ..

USA MOBlLS COMMUNICATIONS
HOWINGS, INC.

I'
I
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RESTATED CERUFICATE Of INCORPORATION

OF

USA MOilLE COMMUNICATIONS HO[~~GS. INC,

Pursuanc to S.ctlon 245 of the
General Corpora~ion Lav of Delaware

USA Mobile Communications Holdings. Inc., a corporatIon organizeo and
existing under the laws of the State of Delaware (the ·Carporation"), does hereby
certify as follows.

1. The name of Corporation is USA Koblle Communications Holdings.
Inc.

2.
fi led wi tb the
The nallle under
COllllJlunications

The original Certificate of Incorpor.tion of the Corporation was
Seerecary of State of the Sta.te of Del..ware on DecellWr 30, 1991 ..
which the Corporation Was inltia.lly incorporated was USA Mobile
Hold.ings, Inc.

3. This Restated Certificate of Incorporation was duly adopted in
accordance with the provisions of Sections 2~2 and 245 of the G.n.~al Corporation
Law, AS a-anded, of the State of Delaware (the "GeL") by the SOard of Directors
and by the written consent of the scoekholders of the Corporation in accordance
w1ch Section 22B of the Gel.

4. The Certificate of Incorporation of the Corporation. is hereby
further amended an~ restated to read in its entirety as follovs:

FIRST: The name of the Corporation 1s USA Mobile Co~unicatlons

Holdings. Inc. (hereinafter. the ~Corporation").

SECOND: the addra55 of the Corpora~ion's resistered office in the
State of Delaware is Corporation Trust Center, 1209 Orange Street, Wilmington,
County of New Castle, D.I.w.~. 19801. The name of the Corporation's registered
agent as such address Is The Corporation trust Company.

THIRD: The purpose of the Corporation 1s to engage Un any lawful act
or activity for which corpor.tion~ may be organized under the Ceneral Corporation
Lav, as ..end~d of the State of Dela~8re (the "eCL"), as set forth in Title 8 of
che. J)e.1awan~ Code.

corp/4~469Dl.04/'9696.0
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FOURTH:

(~) 1~e aggregate nunbcT of shares and the ps~ value of all classes u[
capital stock ;,;hich tllt' Corp<Jral.:.on shall have r.be nutho:i'.y to il'lSUC are as
follows:

Common St.ock - 30,000,000 share•• par value $0.01 par
share (lhe "Common SlQck"); and

Non-Vat.inr. COJllllon Stock - 5.000,000 shares. par value $0.01 per sharE:
(the "Non-Voting Common Stock"); ana

Pr",ferred Stock . 5,000,000 sh~res. par value $0.01 par share
the "Preferred Stock")

(b) (1) ~ffective upon fillng of this RestAt~d Certificate of
Incorporation 1IIich lhe Secretary of State of the State of Delaware (cho
"Effective Time":, without any further action on the par: of che Corporation or
any other person, except as provided in suhpararaph (b)(ii) of this A~tLcle

YourLh, each share of cOlIIDon stock, class A stock and class B stock issued and
out~C&nding immediately prior to the Effective Time, ~hAll bp. converted into and
become 5335.0647 shares of Common Stock. so as to effect d 5335.0647-for-one
split and conversion of ~he issued and outstanding shares of common stock,
class A stock and class B stock.

(ii) Notwithstanding anything to the conttary set forth in sub­
paragraph (b) (i) of this Arcicle Fourth, at the Effective 11me, without any
further action on the part of the Corporation or any other person, the number of
shares of class A and clas~ B 8~ock issued and outstanding Immediacely prior to
the Effective Time set forth opposite the name of the re~pective holder thereof
shall not be converted into Common Stoek. but instead shall be converted into and
become the number of shares of Non-Voting CORmon Stoc~ set forth below opposite
the nalAe of the re:;pective holder thereof 50 llS to effect a 533S.06i47-for-one
split of such shares of class A and class B stock not so converted into Non­
Voting Common Stock

Number of Shar&G
of Class

~ A Stock

Prudential Leveraged- 307.7667
Asset Tru5t - 1990~

Heller Financi.al, Inc.
("HeHer")

First: Chicago Investment
Corporation
("first Chicago")

-")-

Number of Sh.ares
of Class
8 Stock

122.7642

97.7(,(,<'

Number ofShares
of Non-Voting
Common Stock

1,641,955

6:14 ,95~

521.591



(c) The powets, pnfert'llces and rights of tht! shures o[ Common Stock,
Non Voting COlU\on St.ock and l'refe:red St.ock. and the qUill Hications, lillicat:ion!;
and restrictions thereof are as fullows'

(i) COmmon Stock ;md NQ"- Vodm: Co_on Slack

Subject to the provision!" of any series of Preferred Stock
whi.ch may at; lhe time be outstanding. the hold~-::s of COll1l\on Stoek and Non-Vocing
COlllllon Stock shall bl:: entitl.d to ft!ceive. when and as declared from time to tiDle
by the Board of Directors (the "Board-) out of any funds legally available fOf

the pUTpo~e. such diVidends as may be declared from tine to tiDe by the Board.
When and as dividends are declared the rear. , whether payable in cash. property or
securities of the Corporation, each holder of Common Stock and Non-Voting Comnon
Stock will be en~itlcd to parL1cipatc in such dividends ratably on a per shAre
basis. In the event: of any liquidation, dissolution or \lIinding up of the Cor­
poration, whether voluntary or involuntary, or upon the distribution of its
assets, after the payment in full or the setting apart for payment of such pref­
erential amounts. if any. to which the holders of Preferred Stock at the time
outstanding shall be entitled, the remaining asset~ of the Corporation Available
for payment and distribution to stockholders shall, subject to any participating
OI similar rights of any series of Preferred Stock at the time outstanding, be
distributed ratably among the holders of Co~on Stock and Non-Voting Common Stock
at the time outstanding. Except 8S otherwise provided 1n subparagraph (c)(ii) of
this Article Fourth, all shares of Common Stock and Non-Voting Common 'Stock sh~ll

have equal noncumulative voting rights, di~tribution, liquida~ian and other
rights, and shall have nQ preference, conversion. exchange, preemptive or other
rights. Except as otherwise required by the GeL, and except as otherwise
provided in subparagraph (c)(i1) of this Article Fourth, on all matters to be
voted on by the Corporation's atockholders, the Cammon Stock and Non-Voting
Common Stock will be entitled to one vote per share, The Common Stock and Non­
Voting Gommon Stock will. except as expressly required under the GeL and except
as limited by subparagraph (c) (H) hereof, vote as a single combined clas~ on all
matters to be voted on by the Corporatior.' s stockholders"

(H) Certain Rights of the Non-Voting CO!D!lQIl Stock,

(A) Except a~ expressly provided herein and as otherwise
provided by the GeL, the holders of the Non-Voting Co~on S~ock will h8ve no
voting rights.

(13) The holders of the Non -Voting COllllllon Stock !lhn.l J be
enticled to on~ vote per share with respect to the following matt~rs when any 0:
such mAt-teTs Il.ye voted upon by t.he Corporation's other st.ockhol.ders:

(~) atry amendment or modific~tion to the Certificat~ uf
lncorporation of the CorporAt.ion;

(b) any liquidation, dhsolutiotl. winding-up,
recapital.ization or rccrgatllzation of the Corporation'

- 3-



(c) any filing by the Corpor3~ion. or any consent. by
answer or otherwise to the filinl\ against l.he CorporAtion. of 11 petition for
relief or reorganizatioll ur arrangement or Ilny other peti.tion in bankruptcy or
insolvency under the 1aw~ of any jut"i:o;;diction, or the D'I&king by the Corporation
of any assignment for th~ benefiL of its creditors or any consent by the
Corporation to the appointllent of a cust.odiall, l:8ceivel:". i.rustee or other officer
for lt$e![ or for any substantial part of its assets;

(d) any nterget: of the CorporoLiol'\ \oIith or into, or
consolidation of the Corporal:ion w1 t.h. any other corpor~t.ion nr other entity. or
any acquisition by the Corporation of 1111 or substantililly all of the aSS8~S 0::

capital stock of any other corporation or other entity; or

(e) any sale, lease, assignmen~. transfer. exchange or
other dispo'sition of all or substa11tially all of the property and aesets of the
Corporation,

(lii) Conversion of Non-Votin& Common Stock.

(A) Each recordholder of Non-Voting Common Stock other ~han

any Prudential Entity shall be entitled to convert any or all of such holder's
shares of Non-Voting Common Stock into one fully paId and nonassessable share of
Common Scock per 5nare of Non-Voting Common Stock so converred at any tiDe except
to the extont such conversion Is prohibited by the Bank Holdin& Company Act of
1956 and regulations issued there~der as either .ay be amended from time to time
or under any successor statute or regulation (collectively. the "Bank Holding
COl1l.pl1ny Ac t" ) ,

(6) Any Prudential Entity (as defined below) which is a
record holder of Non-Voting Common Stock shall be entitled to convert any or all
of such holder's shares of Non-Voting Common Stock into one fully paid and
nonassessable share of Conmon Stock per share of Non-Votin& Common Stock so
converted at ltny time after any of the fellowing events occur,

(i) any sale, lease. assignment, transfer. exchange or
ocher disposition of all or substontially all of the property and assets of the
Corporation (including a merger of the Corporat;,on wi ~h or into. or consolidation
of the Cnrporntion with, any other corporation or other entity which constitutes
in effect .a sale of all or substAlItially a.ll of t:he property and assets of the
Corporation) ;

tii) the acquisition by a person or group (as such term
is used in Rule 13d-S(b)(I) of the reBulatlons promulBaced under the Exchange Acl
of 19311. as Bliended (the "t::<changf', Act"» of beneficial ovnenhi.p (as de-fioed in
Rule 13d·3 of the regulation::; under the E'llchan~e Act) of Dore th:m fifty perc~lIt

(5Q~) of the outstanding shares of Co~mon Sl,ock;



(iii) the total numhc'r of !:har~s of Comm011 Sto,:k and ~on­

Voti.ng COlDIllOn Stock owned by all Prudenr::hl Enr::ities (as defined berei71) is less
than fiv!! percent (51) of the nggrcg.nte of tht total number of outstanding shares
of Common Stock and the total nwaber of our::stalldir.g shares of Non.Votin& ConvnOl1
Stock (dcrcrmincd on 8 fully diluted basis);

(iv) r.he corporation defaults in ::be payment of the
pnncipal 0: or i.T1tl!!rc.~r:: OTl :my obligation for money borrowce! (01- Olny c:l-p\.talized
lease obligation, any obligation under condicional sale or other titl~ retention
agreement or any obligation issued or assumeu oS full or p~rLial payment for
propeTty whether or not secured b~ purchase Roney aortgage or any oblj~at1on

under notes payable or drafts accepted represent~ng extensions ot cred~t) beyond
any period of grace provide.d with respect thereto, or the Gorpor;Jtion faHf; to
perform or observe any other agreement. te:om or condition cOIltained in any
agreement under which ~ny such obligation is created (or if any other event
thereunder or under any such agreement shall occur and be con~inuing) and the
effect of 5uch failure or other event is to cause, or to permit the holder or
holders of such obligation (or a crustee on behalf of such holder or holders) to
cause, such obligation to becolle due prior to its stated 11Iatttri t)', prOVided that
the aggregate amount of all obligations as to which such ~ payment default shall
occur or such failure or other event causine or permittine acceleration shall
occur exceeds $1,000,000. except in either case where (1) th~ holder of such
obligation is a PrudentLrJ1 Entity, cr (2) such default or failure has been
waived or cured p~ior to conve=slon;

(v)
principal of, of interest or
borrowed from any Prude~~ial

respect thereto;

the Corporation defaults In any pa)'lllent of
prepayment premi'Jm on, ~ny obligation for money
Entity beyond any period of grace provided with

(vi) the resignation or removal of any member of the
Board of Directors of the Corporation if, After giving effect thl:!reto, the
aggregate nUlllbe.r of lJlembers of the Board of DiIEctors of the Corpor....tion who have
resigned or been renoved as directors of the Corporation during the iwnediately
preceding period of twelve months exceeds 30~ of the number of directors
constituting the entire Board of Directors of the Corporation on the first day of
such period of twelve Illonths; or

(vii) at the end of any fiscal quarter o( the Corporation
if EBITDA for the twelve-l1IOnt:h period endin1. ith such fiscal quarter is less
thAn eighty percent (80t) of tBITDA for the t elve-month period ending ~i~h the
corresponding fiscal quar~er in the 1mmed~ately preceding fiscal year.

Notwithstanding the foregoing. tb~ righl. of any Prudent!"ll I;;ntic:y lo1hich
is a holder of Nco· Votin£ Co:nmon Stock to convert any or ,,11 sh:.rc,,: of Non-Voting
Common Stock into shares of Conmon Stock as 8 Tesult of the occurrence of any
event described in clauses (i) through (vii) of this SUbpilra!;raph (iii)(n) shall
lapse (1) if not exercised within a period of sixty days aftur ret;l.'.ipt by such
holdel" of Ioirittl'!11 notice of the occurrence or :ouch event, or (2:, upon liuch
holder' s de1iv~ry ::0 the Corpora.tion of ~ri tten notice tha:: i <. hn!; willved it~

L'i~ht to so convert based Up'" I such t.roWnsactioll OJ: to.vellt. I:l 1."11<'. "V(:':!l:.. t.h"'t any
l'rudcnr.ial f.:1ti,::y which i!' ;l. hold~r of Non-VoLiug Common St:N:i: .:,leet" not to
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~ll:cn:i.s(, its right to c.:t'Overt any or all shRrt's of Non-Voting CUl1IlIIon St.ock i:11:o
shares of COIlllllOr. Scock ll:'i the result of chE'. occurrence of any event o('!scribed in
clausl!S (i) through (vii) ot this subpaul!,uph (iii)(8), upon the subsequent
Occurrence of any such event such holoer ~h~ll have the right thcn to converl as
and to the extenL described in th1£ !>ullpaul.tapn (iii) (B),

(C) Upon or after t.he trllnsfer on the scock rccords of th;;
Corpora:::ion of ~ny sh~res of Non-Votin& Common Stock co a per~on or entity other
chJln Ii PrudentiAl ~ntity, thl!n except as otherw1.se prohibited by subparagraph
(iii)(A). the trar.sfeIee or transferor of the shares of Noo,Voting Common Stock
~o tra:l9ferred is entitled to convert Clny or all of such Sh41'CS of Non-Voting
GOlUmor. Stock into one fully paid and nonassessable share of CQlllll.on Scock pe:­
share of Non-Voting Co_non Stock $0 convarted.

(0) (i) Each conversion of shares of Non-Votin~ Common
Stock inco shares of Common Stock will be effected by the surrender of the
certificate or certifica~es representing the shares to be converted, duly
endorsed, at the. principal office of thp, Corporation or at the office of any
transfer agent for the Common Stock at any time during normal business hours,
together with a written notice by the holder of such Non-Votlng Common S~ock

scating th~t such holder desires to convert the shares, or ~ stated number of the
shares, of such Non-Voting Co~on Stock represented by such certificate or
certificates into shares of Common Stock. Such conversion will be deemed to hav~

been effectad as of the close of business on the date on which such ce~tificate

or cen.ificAtes have been surrendered and such notice has been received, or at:
such earlier time on such dAt:a as shA.ll be specified in sucb notice, and at such
time the rights of the holder of the converted Non-Votin~ Common Stock will ceas~

and the person or persons in whose name or nR~es the certificate or certificaLes
fOT shares of Common Stock are to be is~ued upon such conver~ion will be deemed
to nave become the holder or holders of record of the shares of Common StocK
represented thereby.

(ii) Promptly after such surrender and the receipt of
such written notic.e, the Corporation will issue and deliver in accordance Tdth
the surrendering holder's instructions (a) the certificate or certificates for
el\e Cornmon Stock issuable upon such conversion and (b) a certificate representing
d:e Non-Voting COllllllon Stock w~11ch was represcnted by the certificate deliver~d

but which was nor: convt'rced.

(c) The issuance of certificates for Common Stock upon
CODvc=sion of Non-Voting Common St~k will be made without ch4rzc to the holders
of such shares for sn issuance tax in respec\. thereof or other cost incurred by
rohe corporat.ion in cono.,ct.:ion with such convp.n;j on and the related i.ssuance of
COTTl1ll0n Stock.

(d) The Corporarion will not close ics books :r.g&1nbt
r.be ,-ransfer of shares ~f Cu~mon Stock in anv manner ~ich would interfere with
lb;; Lirnely conversion of nny ~hAre~ of Non·\'o-.:.ing Common Stock.



As used ill ::his subparngr.lph (i i i) ,

(n) ~F.BITDA· for any period shall mean con~olida~ed net income of
the Curporat:ion for :.:uch period (excluding ext.raordinary gain!> or losses from
sales. exchanges anc other dlslIositions of property not ill the ordinary course of
businl:!ss) before all income taxes arc Ilc:crucd, plus t:he SUI~ of (iI) all 1n~erest

paid or accrued durillg such period, (h) all cleprecilltion and llmon:.izatioo of
'Assets during such period, and (c) 1111 other nun-cAsh char~e5 deducted from net
incollll! for such peri<Jo, all .as deterninr-d in accordance with genE-.rally ac.cepted
a.:councing principles consistently 8PP iied ,. and

(b) "Pru.dential Enti t.ics" shall mean The Prudem:.i.al Insurance
Company of America 01 GOY person, entity or fund controlling, concrolled by or
under co~on concro~ with The PLUdent.i~l Insurance Co~pdny of Noerlc8.

(iv) Conversion of C01MlOn Stock bv Cet.aill tlo1gers into Nop-Votinr,
COMOIl Stock

Any of Helle::, E'inl Chicago, any Prude:l.tial En~i ty or a~y othcr
person or en::ity subject to the Bank Holding Company Ac: nay. at any rime.
I,lxchange with the Corporation any or all of such holder's shares of COll\lllon St:.ock
for 8 like nunber of fully paid and ~onaS$essable shares of Non-Voting Common
Stock. Such an exch.nge shall be effected by tendering such shares to the
corporacion and follOWing the notice and delivery procedures lIet forth in Article
Fourth hereof for the conversion of shares of Non-Voting Common Stock into Common
Stock

(v) Pteferred Stock

The Board is hereby expressly authorized at any ~ime, and
from time to time. to p~ovide for the issuance of Preferred Stock upon such terms
and conditions and pursuant to such agreenenti as the Board may determine, such
Preferred Stock to be in one or more classes or seri~s. each of which classes or
series shall have a distinctive designation or title, and each of which shall
have such voting powers, full or li_it.ed, or no voting powers, ftnd such relative
rights, preference, powers, qualifications> linit.ations and ~cscTictions as sh~ll

be stated and expres~ed in the resolution or resolutlmlS prov1cing fOT i~~uance

thereof adopted by the .Board and as are not: stated and e.xpressed in t.his Res,ated
Certificate of Incorporation, inclUding (without liuiting the generality ~hereof)

the following as to each such class or series:

(A) t.he designation of such class ur serie~:

(B) ti\e dividends, if any, payDblc with rc~pcct ~o such
class or serie~, the rates or b4SC~ for detp.r~inin& such diVidends, Any
co~itions and dates upon which such dividends sha)l be payable, the
preferenCtl5. if nny, of such dividaods over, or the relacion of such
dividends to. the diVidends payable on any other class of seri.es of
cap! to 1 stock of thl! Corporation. ~Jhethet" sur:h divi rlend!'> shall h~

noncumula.t i V~ or cUlnulative, and if cUlDulat1VI.'. the da te or date!. from
I.'h~ch ::uch di\' i or:nd~ shall h~ C\lmul ne!ve;
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(C) ....hether Preferred Stock of such class or serie~ shall be
redeemable at the option of the Corporation or the holder or both or
upon the h.ppenin~ of a specified event and, if redeemable, whether for
cash, property or rights, including secul'itie!> of t:hp. Corporat.iou, the
times, prict:!; or rates and Clny lldjustments and ocher t.erms and
c;unrJi.l:ion~ ur such redelllption;

(D) the terms and a~ount of any sinking. rccirement or
purchase (uno provided for the purchase or redemption of Preferred
Stock of such class or series;

(E) whe~her or not Preferred Stock of such class or R~rip.s

shall he convertible inco or exchangeable faT capital stock or anot~er

class of series or otber secur:ties of the Corporation, at the opti"tl
of the CorporAt.ion or of the holder or both or upon the happening of a
specified event and, if provision is made for such conve:-sion or
exchange, the tiMS. prices, rates, adjustment.s and any other terms and
<:ondition~ thereof;

(F) the extent., if any, to which t.h~ hclders of Praferrcd
Stock of such class or series shall be entitled to vot.e with respect to
the elect.'lon of directors of the Corporation 01" otherlJise, including,
without linitation, the ext~nt, if any, t.o which such holders shall bp.
entitled, voting as a class or series, to elect one or more di~ectors

upon the happening a specified event or otherwi~e;

(G) the restLictions, if any. on tile issue or reissue of
shares of Preferred Stock of such class or series or nny other class 0:
series;

(H) the extent, if any, to which the holder~ of Pref~rred

Stock of such class or series shall be entitled to preemptive rights;
and

(I) the right of ~he holders of Preferred Stock of such
class or series upon the liquidati~n, dissolution or ~inding up of the
corporation or any distribution of its assets.

Cd) The Corporation or its transfer agent will keep at its principal
nffice (or such other ~tace as the Corporation reasonably detignates) a =egisLe:
for the roe;i,5tration and transfer of shares of its capital stock" Upon surrendpT
tli allY cert:i.ficat:e representing shares of cr.pitOll stock as sUl':h pl.ace, the
r.or?or~tion will, a~ r.he request of the registered holder of such certificate,
exenll;e and deliver ~i new certificate or certificates in ex-chance therefore
rt:presen't1ng in tht! aggregate the nUlllber of share!> represented by the surrendect!-J
certificate I and the Corporation fort:hwitb "ill cancel such surrendered
certificate" Each such new certificate .... ill be regis tered in such nB.llle anrJ wi.ll
L;;)ll·~~ent such number of shares as i!'> l:C!l'\ue"H.~cI by che holdel.' of r.he lIUjr('lnd~red

ceC. ificate and ",ill be !:ubstan~i.al1y idC!nti cal in form -:-0 the surrendered
,"l,.irl.<:ate. Th~ iS$q'ln(:C! of new certifil'41l ..,~ will LJ .. t1.lde ~ithol.11 choilr~"," to l'h"
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holoers of the ~urrr.ndcrad ccrcificate~ tor any issuance tA~ in respect thereof
(:>1' other cos t incurred by the Corporat.ion in connec t ion wi th such issu..nce.

(e) Upon receipt of cvidcnc~ reasonably satisfactory to the
Corporation of the o'olllcrship and the loss, theft, desuuction or mutilation of
any certificate e"idencing one or more shares of ics c..pi.tnl stock, and in ch~

calie o( any such loss, theft or desl:ructi.on, UJlon .eceipt of iode_nity reasonably
satisfactory to th(;! Corporat.ion, or I iT' the case of "I\~Y 5Uc:l1 lDucilacion upon
surrender of such cercificace, the Corporation will (at its expense) execute and
dnliv~r in lieu of tho such certificat~ a new certifl~ate of like king
representing the number of shares represented by such lost, stolen, destroyed or
ulut.ilated certificate and dated the date of such lost, stolen, destroyed or
m..::ilated certificate

(f) The Corporation shall .t all times re~erve and keep available out
of its auchorized but unissued shares of COllmon Stock and Non-Voting Connon
Stock, solely for the purpose of issuance upon the conversion of Non-Voting
Gornmcn Stock into Common Stock or Common Stocle into Non-Voting COllllton Stock, .1S

the case may be in accordance with the terms hereof, such number of shares of
Common scock issuable upon the conve.rs ion of all oll(;sLattding Non-Voting Common
Scock and liuch number of shares of Non-Voting Common Stock issuable upon the
conversion of all outstanding Common Stock held by Heller, First Chicago. any
Pr~dential Entity or any person subject to the Bank Holding Company Act. All
shares of Common Stock and Non-~oting Common Stock which are so issuable shall,
when issu.ed, be duly and vaLdly issued. fully paid and non.;;.sllessable.

FIFTH: The By-La1lls uf the Corporation Day be. :lltered, amended or
repealed by the vote of a majority of the director:. iII office or by the vote of
holders of a majorit)' of the outstanding stock entitled to vot.e thereon.

SIXTH: Wncnever a compromise or arrangement is proposed berween chis
Corporation and its creditors or any clas~ of them and/or between ~his

Corporation and its stockholders or any class of them, any courc of equitable
jurisdictio~s within the State of Delaware may, on the application in a sum=ary
way of this Corporation or of any creditor or stoc~101der thereof or on the
application of any receiver or receivers appoint~d tor thts Corporation under the
provisions of Secti.on 291 of the GeL or on the application of trustees in
dissolution or of any receiver or receivers appointerl by this Corporation under
the provisions of Sec~ion 279 of the GeL order a meetine of tne creditor.s or
class of creditors, and/or of the stockholders or class of stockholder of this
Corporation. as the case lIay be. to be ~un:moned in such manner as the said court
directors. If a IISjor1ty in nwuber representing three-fourths in value of tbe
creditors or clR~~ of creditors, and/or of the stockholders or ClASS or
stockholders of this Corporation. 115 the: case may be, aer.ccd to I1ny COlllprolAb,e or
arrangement and to any reorganization of this Corporation ct.:> Ll consequence of
such cOlllproBi,;e or arrangement, che said compromise or arrbngement Mod the !'I'l:id
reorganization shaLl, if sancLionecJ uy till' court to which thl! s.3id application
h,,!; beer. made. by bitlding on ull tiL", creditol:S or cl~l;.s or t:r~ditors, and/or on
:ill the st:.ockholders. 01: class of stoc!<holccrs of thill (;OYpOnltl.on, 115 the ca$(.'
may bE'. , and also on chis Corporti:' 1...,11
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SEVF.NiH: A direc~or of thi! Corpuration sha.ll not he personally liable
to ~h~ Cor~oration 0, its stockholders for monetary uamages for breach of
fiduciary duty as a clirector fOT any act or omi.ssion; pro"/i cled, hoO/eve,:. that :he
fore~oing ..hall not elilllinace or Liroit the lian:lit:y of a diractor (1) for an)"
breach of thr djrcr.~or·s du~y or loyalty to the Corporation or its stockholden.
(ii) for act~ or omission£ not in eoon fAith or which involve intention~l

misconduct for a knoving violation of lRw, (iii) under Sec~ion 174 of the Gel, or
(iv) for any tr~nsac~ion from ~hich the director derived an i~proper personAl
benefit. If the Gel is hereafter Amended to permit further elimination or
li~1tation of the personal liability of directors, then the liability of a
director of the Corporation shall b~ elil:linated or limited to the fullesl extent.
permi tted by the GeL as so amended. An::;, repea.l or modification of this Article
SEVENTP. by the stockholders of the Corpora:ion or oeberwise shall not apply to or
have any effect on the liability or alleged liability of any d1rec:or of the
Corpor8tio~ for or vito respec: to any acts or omissions of such director
occurring Vrio~ to such amendment or repca~

EIGHTH: (a) 1'he Corpora::ion shall, to the fulJest u::Cent perlllictcc. by
Section 145 of the eeL, indemnify any person was or 15 a party or is threateneo
to be made a party to any threatened. pending or completad action, suit or pro­
ceeding, whether civil, criminal, administrative or investigative (othe~ than an
action by or in the right of the Corporation) against any and all of the expenses
(including attorney's fee~). judgments, fines and amounts paid in seLcl~8nt

actually or reasonably incurred by such person by reAson of having been an
officer, director, employee or agent at the request of the corporation, any sub­
sidiClry of the Corporation or of any other corporation, partnar$hip, j oint ven­
ture, crust or other enterprise for ~hich &ny and all persons who aeted as
officer, director, employee or agent at the request of the Corporation. if such
person acted in good faith and in ~ mann~r he reasonsbly believed to be in or not
opposed to the best interests of the Corporation, and, with respect to any
criminal was unlawful The termination if any action, suit or proceedi~g by
j~dgment, order, settlement, conviction, or upon a plea of nolo contendere or its
equivalent, shall nolo of itself, create a presumption that the person did not
.ct in good faith and in a ~anner which he reasonably believed to be ~n or not
opposed to the best interest5 of the Corporation, ane, with respect to any
cri~inal action or proceedings, hnd ~easonAbly cause to believe that hi~ conduct
was unlawful_

(b) Th~ Corporation may ir.delRnify any per.son who was or is a paTty of
1..> thr.eatenetl to be lIIade II party to any tbreau~ned, pending or comple tee action
or suit. by or ill the right of the Corpor-atior. to procure a judgment in its favor
by re~son of the f:let thllt he is or WAS il director, officer, el1lployee or agenl (,If

the Corporation, 0': is or was serville oiil. tne request of the Corporation as a
dir~ctor, officers, employee or agent or llnoth~r corporation. partnership, joinr
v~nture. trust or othr:r enterpr.ise "'gainst expense.s (including a.ttorneys· fee:;)
actually and re(t~onably incurred bY' him in connection with ehe defense or
~(>ct'.l(,.ll\flnt of such action or suit if s\,\ch person Ret.,,,,, 1.1'1 good faith and 1\, '"
manner such person reasonably beli<.we.d Co be in or no:. oppos,~d to the best
l.nterest:s of the CorpoTa..:ion and exc<!fJl cbat no indemnific:n.tion shll!l bl' made i:
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